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§218.4

§218.4 Condition upon authority of
lessee.

In any case where a foreign air car-
rier leases from another foreign air
carrier or other person not a citizen of
the United States an aircraft with crew
for use in performing foreign air trans-
portation, it shall be a condition upon
the authority of the lessee to perform
such foreign air transportation that
compliance be achieved with the re-
quirements of this part.

§218.5 Application for disclaimer of ju-
risdiction.

The parties to a lease with crew as
described in §218.3(b) may apply to the
Board for an order disclaiming jurisdic-
tion over the matter. The application
shall be filed jointly by both parties to
the lease, and shall generally conform
to the procedural requirements of part
302, subpart A, of this chapter. It shall
be served upon any air carrier provid-
ing services over all or any part of the
route upon which air transportation
services will be provided pursuant to
the agreement. The application should
set forth in detail all evidence and
other factors relied upon to dem-
onstrate that true operational control
and safety responsibility for the air
transportation services to be provided
are in the hands of the lessee rather
than the lessor. A copy of the agree-
ment and all amendments thereof, as
well as a summary interpretation of its
pertinent provisions, shall be included
with the applications. Any interested
person may file an answer to the appli-
cation within 7 days after service here-
of. Until the Board has acted upon the
application, no operations in foreign
transportation shall be performed pur-
suant to the agreement.

§218.6 Issuance of order disclaiming
jurisdiction.

If the Board finds that true oper-
ational control and safety responsibil-
ity will be vested in the lessee and not
in the lessor (i.e., that the lease trans-
action is in substance a true lease of
aircraft rather than a charter or series
of charters), and that the performance
of the operations provided for in such
lease will not result in the lessor’s
being engaged in foreign air transpor-
tation, it will issue an order disclaim-
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ing jurisdiction over the matter. Other-
wise the application for disclaimer of
jurisdiction will be denied.

§218.7 Presumption.

Whether under a particular lease
agreement the lessor of the aircraft is
engaged in foreign air transportation is
a question of fact to be determined in
the light of all the facts and cir-
cumstances. However, in circumstances
where the lessor furnishes both the air-
craft and the crew, there is a presump-
tion that true operational control and
safety responsibility are exercised by
the lessor, and that the agreement con-
stitutes a charter arrangement under
which the lessor is engaged in foreign
air transportation. The burden shall
rest upon the applicants for disclaimer
of jurisdiction in each instance to dem-
onstrate by an appropriate factual
showing that the operation con-
templated will not constitute foreign
air transportation by the lessor.
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